Electronic Filing - Received, Clerk's Office, January 25, 2010

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

WATER QUALITY STANDARDS AND )

EFFLUENT LIMITATIONS FOR THE )

CHICAGO AREA WATERWAY ) ROS-9

SYSTEM AND LOWER DES ) (Rulemaking — Water)
PLAINES RIVER: PROPOSED )

AMENDMENTS TO 35 ILL. ADM. )

CODE 301, 302, 303 AND 304 )

NOTICE OF FILING

TO:  Mr. John T. Therriault Ms. Marie E. Tipsord
Assistant Clerk of the Board Hearing Officer
Ilinois Pollution Control Board [linois Pollution Control Board
100 West Randolph Street 100 West Randolph Street
Suite 11-500 Suite 11-500
Chicago, lllinots 60601 Chicago, Illinois 60601

(VIA ELECTRONIC MAIL) (VIA FIRST CLASS MAIL)
(SEE PERSONS ON ATTACHED SERVICE LIST)

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of
the Illinois Pollution Control Board RESPONSE IN SUPPORT OF CITGO’S MOTION
FOR A HEARING ON THE IMPACT OF THE LITIGATION BEFORE THE UNITED
STATES SUPREME COURT RELATING TO THE MIGRATION OF ASIAN CARP
THROUGH THE CHICAGO SANITARY AND SHIP CANAL on behalf of Comn
Products International, Inc., a copy of which is herewith served upon you.

Respectfully submitted,

CORN PRODUCTS INTERNATIONAL,
INC.,

Dated: January 25, 2010 By:___/s/Katherine D. Hodge
One of Its Attorneys

Katherine D. Hodge

N. LaDonna Driver

Monica T. Rios

Matthew C. Read

HODGE DWYER & DRIVER
3150 Roland Avenue

Post Oftice Box 5776
Springfield, lllinois 62705-5776
(217)523-4900

THIS FILING SUBMITTED ON RECYCLED PAPER
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

WATER QUALITY STANDARDS AND
EFFLUENT LIMITATIONS FOR THE
CHICAGO AREA WATERWAY SYSTEM
AND LOWER DES PLAINES RIVER:
PROPOSED AMENDMENTS TO 35 ILL.
ADM. CODE 301, 302, 303 and 304

RO8-9
(Rulemaking- Water)

RESPONSE IN SUPPORT OF CITGO’S MOTION FOR A
HEARING ON THE IMPACT OF THE LITIGATION BEFORE THE
UNITED STATES SUPREME COURT RELATING TO THE MIGRATION
OF ASIAN CARP THROUGH THE CHICAGO SANITARY AND SHIP CANAL

NOW COMES Corn Products International, Inc. (“Corn Products”™), by and
through its attorneys, HODGE DWYER & DRIVER, pursuant to 35 Ill. Admin. Code §
101.500, and submits the following Response in Support of Citgo Petroleum
Corporation’s and PDV Midwest, LLC’s (*“Citgo’s”) Motion for a Hearing on the Impact
of the Litigation before the United States Supreme Court (“Supreme Court”) Relating to
the Migration of Asian Carp through the Chicago Sanitary and Ship Canal (“Citgo
Motion™). In support of this Response, Corn Products states as follows:

1. Corn Products agrees that the [llinois Pollution Control Board (“Board™)
should hold additional hearings for the purpose of receiving information on how the
current uses of the Chicago Sanitary and Ship Canal (“Sanitary & Ship Canal”) might be
impacted by the litigation filed before the Supreme Court. See Citgo Motion, [n the
Matter of: Water Quality Standards and Effluent Limitations for the Chicago Area
Waterway System and the Lower Des Plaines River: Proposed Amendment to 35 Ill.
Admin. Code 301, 302, 303, and 304, RO8-9 (1ll.Pol.Control.Bd. May 19, 2008)

(rulemaking hereafter referred to as “CAWS/LDPR”). Furthermore, Corn Products urges
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the Board to consider the information gathered at such hearings when moving forward in
this proceeding.

2. Citgo’s request to defer hearings on water quality standards for the
Sanitary & Ship Canal is appropriate. See Citgo Motion at 3. However, Corn Products
asks that the Board defer hearings on water quality standards not only for the segment of
the Sanitary & Ship Canal immediately upstream of the electric barrier, but also for the
entire Sanitary & Ship Canal upstream of the electric barrier, including the stretch into
which Corn Products discharges.

3. Since Citgo’s Motion was filed, the Supreme Court denied the State of
Michigan’s Motion for a Preliminary Injunction. Wisconsin, et al v. lllinois, Michigan v.
Hlinois, et al, and New York v. lllinois, et al, S58 U.S. _ (Jan. 19, 2010) (order denying
preliminary injunction). However, the Supreme Court will still rule on the State of
Michigan’s Motion to Reopen and Issue a Supplemental Decree, which requests the
Supreme Court:

1. Reopen Nos. 1, 2, and 3, Original, granting Michigan leave to seek
a Supplemental Decree.

2. Enter a Supplemental Decree:

(a) Declaring that facilities constructed, maintained, or
operated by the State of lllinois, the Metropolitan
Water Reclamation District of Greater Chicago
(“MWRDGC™), and the United States Army Corps
of Engineers ("USACE”) create conditions that
constitute a public nuisance or are otherwise
unlawful, and

(b) Grant a permanent injunction requiring the State of
[llinois, MWRDGC, and the USACE to take all
appropriate and necessary measures to
expeditiously develop and implement plans to

2
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permanently and physically separate carp-infested
waters in the Illinois River Basin, the Chicago
Sanitary and Ship Canal (“Sanitary & Ship Canal”),
and connected waterways from Lake Michigan so
as to prevent the migration of bighead carp, silver
carp, or other harmful aquatic invasive species into
Lake Michigan.

3. Grant the State of Michigan such other relief as the Court
Determines just and proper.

Motion to Reopen and Issue Supplemental Decree at 29-30, Wisconsin, et al v. lllinois,
Michigan v. lllinois, er al, and New York v. lllinois, et al. (U.S. Dec. 21, 2009) (hereafter
referred to as “Motion to Reopen”™).

4. Regardless of the fate of the Motion to Reopen, state and federal agencies
have made clear that they will take actions to mitigate the risk of Asian carp from
migrating into Lake Michigan. See Agencies Accelerate Action in Response to New Test
Results Suggesting Asian Carp Presences in Calumet Harbor, News Release, United
States Army Corps of Engineers (“USACE™) (Jan. 19, 2010) (hereafter referred to as
“Jan. 19 News Release”). Such mitigation will likely impact both the current uses and
the attainable uses of the Sanitary & Ship Canal.

5. Silver carp have been observed in the Sanitary & Ship Canal slightly south
of the Lockport Lock and Dam. Motion to Reopen at 13. A series of eDNA sample
results indicate that Asian carp may now be present north of the Lockport Lock, in the
Calumet-Sag Channel in the vicinity of the O’Brien Lock, and in the North Shore
Channel. U.S. Army Corps of Engineers Reports New eDNA Results within the Chicago
Waterway System, News Release, USACE (Jan. 14, 2010) (hereafter referred to as “Jan.

14 News Release™).
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6. The USACE constructed an electrical dispersal barrier system in the
Sanitary & Ship Canal, consisting of two barrier elements to prevent the passage of
bighead and silver carp into Lake Michigan. Motion to Reopen at 17-18. The USACE
has announced plans to build a third element to the dispersal barrier system. Jd. at 18-19.
Each barrier element is comprised of underwater steel cables charged with electricity. 7d.
at 17. Plans to build the newest element may be expedited in response to recent eDNA
sampling results. Jan.19 News Release at 2.

7. The USACE tumed off one of the barrier elements between December 2
and December 4, 2009. Id. at 20. To mitigate the risk that Asian carp would pass
through that segment of the Sanitary & Ship Canal, the fish poison rotenone was added to
an approximately 5.7 mile-long stretch of the Sanitary & Ship Canal near the barrier
system. Id.

8. A team of state and federal agencies is considering all options to prevent
the migration of Asian carp north of the electrical barrier dispersal system, including the
controlled operation of existing structures, intensive fishing efforts, and potential
application of fish toxicants such as rotenone. Jan. 14 News Release at 1. An article
published on the Metropolitan Planning Council’s website suggests that the best long
term solution may be to create a permanent impediment using engineering, chemical, or
biological means to eradicate anything in the water so as to “ecologically separate” Lake
Michigan. Open Locks Should Lead to Open Discussions on Asian Carp Selutions,
Metropolitan Planning Council (Jan. 19, 2010) (available at

https:/www . anetroplanning,org/news-events/blog-post/5745) (last viewed Jan. 22, 2009).
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9. The Ilinois Environmental Protection Agency (“Ilinois EPA”) did not
consider the presence of Asian carp, new physical infrastructure or operational changes
affecting water quality taken either voluntarily or as a result of litigation to mitigate the
carp, the detrimental impact carp would likely have on habitat and resultant impacts on
aquatic species when drafting the proposed regulations. See Testimony of Robert Sulski
Jan. 29, 2008 Hearing Transcript, CAWS/LDPR at 83, 102 (111.Pol.Control.Bd. Feb. 7,
2008). Even if Illinois EPA had considered the tmpact of Asian carp when drafting the
proposed rule, ctrcumstances have changed such that the impact of Asian carp and
response actions should be revisited.

10. Past response actions to prevent the passage of Asian carp and similar
future actions will likely have a significant impact on the current uses and the attainable
uses of the Sanitary & Ship Canal. Therefore, failure to hold additional hearings will
materially prejudice Corn Products. Corn Products introduced information related to the
uses of the Sanitary & Ship Canal in testimony heard before the Board. However, eDNA
sampling results became available only recently, so Corn Products did not have the
opportunity to address them at past hearings. Furtherniore, aggressive response plans
currently being discussed did not appear to be necessary until the newly available
sampling results showed the presence of Asian carp eDNA north of the electrical
dispersal barrier system. Simply put, the conditions in the Sanitary & Ship Canal have
changed and are likely to change even more in the future. Accordingly, the record should
be supplemented. Furthermore, since new discoveries have been made in the past few
months, a thorough written study addressing the implications of the results does not exist.
Only by hearing testimony directly from witnesses will the Board be able to acquire the

5
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information necessary to make an informed decision regarding uses on the Sanitary &
Ship Canal. Therefore, mere written comments are not adequate, and additional hearings
are necessary.

11, Given the new revelations that Asian carp may be present north of the
invasive species electrical dispersal barrier system and that state and federal agencies
plan to respond aggressively to prevent further migration, Corn Products believes it is
most appropriate for the Board to hear testimony related to the impact of the Asian carp’s
presence and corresponding response actions taken by agencies on the uses of the
Sanitary & Ship Canal. Corn Products requests that the Board allow it and other
participants to introduce testimony regarding the impact of Asian carp and response
actions by agencies on the current uses and attainable uses in the Sanitary & Ship Canal.
Additionally, Corn Products requests that the Board solicit further testimony from [llinois
EPA regarding uses in the Sanitary & Ship Canal, in light of recent developments.

12, Citgo’s request to defer hearings related to water quality standards tor the
Sanitary & Ship Canal is appropriate since response plans to prevent the migration of
Asian carp are still being formulated. Responses such as closing locks, poisoning fish, or
ecologically separating Lake Michigan would drastically impact the current uses and the
attainable uses in the Sanitary & Ship Canal. Corn Products requests that the Board
allow time for certainty to be established regarding material and unaddressed factors
impacting uses resulting both from the carp themselves, and measures taken to control
them. While some might view this request as an attempt to delay this rulemaking,
granting such a request is the only viable alternative that allows the Board to avoid
spending valuable resources and time attempting to address matters that are fluid and

6
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subject to material change. With so much uncertainty surrounding future response
actions and their impact on uses in the Sanitary & Ship Canal, it would be futile to
speculate on the appropriate water quality standards.
WHEREFORE, Corn Products concurs with Citgo’s Motion and requests that the
Board grant relief requested in Citgo’s Motion.
Respectfully submitted,

CORN PRODUCTS INTERNATIONAL,
INC,,

Dated: January 25,2010 By:_/s/Katherine D. Hodge

One of Its Attorneys
Katherine D. Hodge
N. LaDonna Driver
Monica T. Rios
Matthew C. Read
HODGE DWYER & DRIVER
3150 Roland Avenue
Post Office Box 5776
Springfield, lllinois 62705-5776
(217) 523-4900

CORN-006'Filings\Response to Citgo Motion
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CERTIFICATE OF SERVICE

I, Katherine D. Hodge, the undersigned, hereby certify that T have served the
attached RESPONSE IN SUPPORT OF CITGO'S MOTION FOR A HEARING ON
THE IMPACT OF THE LITIGATION BEFORE THE UNITED STATES SUPREME

COURT RELATING TO THE MIGRATION OF ASIAN CARP THROUGH THE

CHICAGO SANITARY AND SHIP CANAL upon:

Mr. John T. Therriault
Assistant Clerk of the Board
[llinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, Illinois 60601

via electronic mail on January 25, 2010; and upon:

Ms. Marie E. Tipsord

Hearing Officer

Illinois Pollution Control Board
100 West Randolph Street
Suite 11-500

_____

Matthew J. Dunn, Esq.

Andrew Armstrong, Esq.

Susan Hedman, Esq.

Environmental Enforcement Division
Office of the Attorney General

State of Illinois

69 West Washington, [8th Floor
Chicago, Illinois 60602

Deborah J. Williams, Esg.

Stefanie N. Diers, Esq.

[linois Environmental
Protection Agency

1021 North Grand Avenue East

Post Oftice Box 19276

Springfield, [llinois 62794-9276

Roy M. Harsch, Esq.

Drinker, Biddle, & Reath, LLP
191 North Wacker Drive

Suite 3700

Chicago, Illinois 60606-1698

Frederick M. Feldman, Esq.

Ronald M. Hill, Esq.

Mr. Louis Kollias

Margaret T. Conway

Metropolitan Water
Reclamation District

100 Fast Erie Street

Chicago, Illinois 60611

Claire A. Manning, Esq.

Brown, Hay & Stephens, LLP

700 First Mercantile Bank Building
205 South Fifth Street

Post Oftice Box 2459

Springfield, [llinois 62705-2459

Mr. Robert VanGyseghem
City of Geneva

1800 South Street

Geneva, Illinois 60134-2203



Kevin G. Desharnais, Esq.
Thomas W. Dimond, Esq.
Thomas V. Skinner, Esq.
Jennifer A. Simon, Esq.
Mayer, Brown LLP

71 South Wacker Drive
Chicago, Illinois 60606-4637

Jerry Paulsen, Esq.

Cindy Skrukrud, Esq.
McHenry County Defenders
132 Cass Street

Woodstock, Illinois 60098

Mr. Bernard Sawyer

Mr. Thomas Granto

Metropolitan Water
Reclamation District

6001 West Pershing Road

Cicero, Illinois 60650-4112

Ms. Lisa Frede

Chemical Industry Council of [llinois
1400 East Touhy Avenue

Suite 110

Des Plaines, Illinois 60019-3338

Fredric P. Andes, Esq.
Barnes & Thornburg

I North Wacker Drive
Suite 4400

Chicago, [llinois 60606

Mr. James L. Daugherty

Thorn Creek Basin Sanitary District
700 West End Avenue

Chicago Heights, Illinois 60411

Tracy Elzemeyer, Esq.
American Water Company
727 Craig Road

St. Louis, Missouri 63141
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Margaret P. Howard, Esq.
Hedinger Law Office

2601 South Fifth Street
Springfield, lllinois 62703

Mr. Keith I. Harley

Ms. Elizabeth Schenkler
Chicago Legal Clinic, Inc.
205 West Monroe Street
4th Floor

Chicago, Illinois 60606

Frederick D. Keady, P.E.
Vermilion Coal Company
1979 Johns Drive
Glenview, Illinois 60025

Mr. Mark Schultz
Navy Facilities and
Engineering Command
201 Decatur Avenue, Bldg. TA
Great Lakes, [llinois 60088-2801

W.C. Blanton, Esq.

Husch Blackwell Sanders LLP
4801 Main Street

Suite 1000

Kansas City, Missouri 64112

Mr. James Eggen

City of Joliet, Department of Public
Work and Ultilities

921 East Washington Street

Joliet, Illinois 60431

Ms. Kay Anderson

American Bottoms RWTF
One American Bottoms Road
Sauget, Illinois 62201

Mr. Jack Darin

Sierra Club

70 East Lake Street

Suite 1500

Chicago, lllinois 60601-7447



Mr. Bob Carter

Bloomington Normal Water
Reclamation District

Post Office Box 3307

Bloomington, Illinois 61702-3307

Mr. Tom Muth

Fox Metro Water Reclamation District
682 State Route 31

Oswego, [llinois 60543

Mr. Kenneth W. Liss

Andrews Environmental Engineering
3300 Ginger Creek Drive
Springfield, Illinois 62711

Albert Ettinger, Esq.

Jessica Dexter, Esq.

Environmental Law & Policy Center
35 East Wacker

Suite 1300

Chicago, lllinois 60601

Ms. Vicky McKinley
Evanston Environment Board
223 Grey Avenue

Evanston, Illinois 60202

Mr. Marc Miller

Mr. Jamie S. Caston

Office of Lt. Governor Pat Quinn
Room 414 State House
Springfield, lilinois 62706

Susan M. Franzetti, Esq.
Nijman Franzetti LLP
10 South LaSalle Street
Suite 3600

Chicago, [llinois 60603

Mr. Irwin Polls

Ecological Monitoring and Assessment
3206 Maple Leaf Drive

Glenview, Illinois 60025
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Dr. Thomas J. Murphy
2325 North Clifton Street
Chicago, Ilinois 60614

Ms. Cathy Hudzik

City of Chicago — Mayor’s Office
of Intergovernmental A ffairs

121 North LaSalle Street

City Hall — Room 406

Chicago, [llinois 60602

Ms. Stacy Meyers-Glen
Openlands

25 East Washington Street
Suite 1650

Chicago, [llinois 60602

Ms. Beth Steinhour
2021 Timberbrook
Springfield, Illinois 62702

Mr. Lyman C Welch
Alliance for the Great Lakes
17 N. State St., Suite 1390
Chicago, Hlinois 60602

Mr. James Huff

Huff & Huff, Inc.

915 Harger Road

Suite 330

Oak Brook, Hlinois 60523

Ann Alexander, Esq.

Natural Resources Defense Council
101 North Wacker Drive

Suite 609

Chicago, Hlinois 60606

Ms. Traci Barkley

Prairie Rivers Network
1902 Fox Drive

Suite 6

Champaign, Ilinois 61820
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Kristy A. N. Bulleit, Esq. Ariel J. Tesher
Hunton & Williams LLC Jeffrey C. Fort
1900 K Street, NW Sonnenschein Nath & Rosenthal
Washington, DC 20006 233 South Wacker Driver
Suite 7800

Alec M. Davis, Esq. Chicago, Illinois 60606
[LLINOIS ENVIRONMENTAL

REGULATORY GROUP

215 East Adams Street

Springfield, lllinois 62701

by depositing said documents in the United States Mail, postage prepaid, in
Springfield, [llinois on January 25, 2010.

/s/Kathering D. Hodge
Katherine D. Hodge

CORN:O06/FiII/NOF-COS ~ Response to Citgo M





